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LYNCH G rcuit Judge. This appeal raises questions about the

definitionof the "enterprise" el enent of crimnal charges under the
Racket eer I nfl uenced and Corrupt Organi zati ons Act, 18 U. S.C. § 1961 et
seqg. ("RICO"), and the adm ssibility of evidence concerning the
adequacy of policeinvestigations and of investigationtips received by
police officers as to who commtted a crine.

Sanuel Patrick and Jason Arthur were each convi cted on over
six counts of a crimnal RICO indictment arising out of their
menbershipinthe Interval e Posse (1 VP), agang that distributed crack
cocaine from1990 to 1996 i n t he Dor chest er nei ghbor hood of Bost on.
Art hur was al so convi cted of the 1992 nurder of arival drug deal er.
One of their defenses was that the | VP was sinply al oose connecti on of
i ndi vi dual , young drug entrepreneurs, one conpeti ng wi t h anot her.
RI CO, t hey say, was neant to counter organi zed crine, and t here was
not hi ng particul arly "organi zed" about the crines conmtted by the | VP.
They argue that their convictions shoul d be reversed because t he j udge
i nproperly instructedthe jury, because t he evi dence di d not support a
RI CO conviction, and for other reasons.

l.

Jason Art hur and Sanuel Patrick were each charged in 1997
wi t h racketeering under 18 U.S. C. § 1962(c), conspiracy to conmt that
of fense under 18 U. S. C. § 1962(d), and conspiracy to distribute crack

cocai ne under 21 U. S.C. 8§ 846. Arthur was charged with two counts and
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Patrick with three counts of possession of crack with intent to
di stribute under 21 U.S.C. 8 841(a)(1).! In addition, Arthur was
charged with murder in aid of racketeering under 18 U. S. C. § 1959.
Both were convicted and sentenced to |life inprisonnment.

1.

We descri be the evidence as the jury coul d reasonably have
foundit. Duringthe 1990s, nmenbers of the | VP sol d crack cocainein
t he I nt erval e nei ghbor hood of Dorchester, an area of Boston. The | VP
was t he successor to an earlier gang, known as "Adi das Park." The gang
gave a newspintothe concept of brandidentification. |VP nmenbers
wor e Adi das cl ot hing, identifiedthensel ves and referred to the gang by
si gni fying the Adi das brand | ogo (a sign of three fingers signifying
the three stripes on Adi das products), and, in a fewinstances, owned
mrrors painted with their nicknanmes and the I VP | ogo. Menbers

referred to one another as fam|ly. Younger nenbers, often teenagers,

L Thirteen others were indicted along with Arthur and
Patrick. Twelve pled guilty to various charges prior to trial;
one, Terrence WIIlians, successfully noved to sever his case
from Arthur and Patrick's, and was convicted at trial of
conspiracy to distribute crack cocaine. The court originally
consolidated WIlians' appeal with this one, but then granted
the governnment's notion to file a separate brief in WIIlians'
case.
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"punped"? (or sol d) drugs for the ol der nenbers, although sone younger
menbers al so operated on their own.

Patrick heldthe supplier'srolew thinthelVP. He decided
who coul d sell onlVPterritory, set the prices for thelVP s crack,
and direct ed sal es by younger nenbers. Patrick al so det erm ned when
t he gang woul d elim naterivals. Arthur suppliedcracktothelVP and
al so bought crack fromPatrick. Inaddition, Arthur hel ped keep order
in the I VP, reprimandi ng younger nenbers for risky behavior that
attracted police attention.

As part of the | VP s operating procedures, | VP nenbers woul d
page suppliers like Patrick and Arthur to deliver drugs to a customner's
house. At the house, the crack was "cut" and "bagged” in smaller
anounts for resale onthe street, and the custoner was paidin crack or
nmoney for use of the house. Although | VP nembers conpeted with one
anot her for individual custonmers, they all profited fromincreased
sal es overall inthe nei ghborhood. Only I VP nenbers could sell onthe
| VP s "turf,"” and t he gang used actual and t hreat ened vi ol ence to deter
rivals. Menbers held "sessions” (or neetings) where they di scussed
rival drug operations as well as problens with police.

| n Decenmber 1992, Courtney Thomas, a non-I| VP nmenber, was

sellingdrugsonlIVPterritory without perm ssion. Wen an | VP nenber

2 "Punpi ng" descri bed a way of serving the drug buyer, just as
a gas station attendant punps gas for his or her customer.
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named Ant wan t ol d Thomas t hat he coul d not "punp” onlIVPterritory,
Thomas t hreatened him Antwan i nforned Art hur, who said he woul d
"handle it." That evening Arthur nmet two ot her | VP nenbers, Cecil
McKni ght and All en | vy, at a wooded area where the | VP hid drugs and
weapons. Arthur carriedtwo guns. The three nmen went to t he house at
161 I nterval e Street where Thonmas was reportedly selling drugs. Wen
Thomas got into his car infront of the house, Arthur fired repeatedly
intothe car, killing Thomas and woundi ng Thormas' s conpani on, Fl eurette
Farrell.

I n 1995, Jennifer Monteiro, a neighborhood resi dent and
reported drug deal er, was arrested on unrel at ed charges i nvol ving t he
use of fraudul ent or stolencredit cards. Mnteiro agreed to cooperate
with the police and began maki ng purchases fromthe I VP, i ncl udi ng
several purchases in 1996 fromArthur and Patrick. Audio tapes of
t hese transacti ons were nmade. One purchase occurred on July 24, 1996,
when Mont ei ro paged Patrick for two ounces of crack. Patrick directed
her to go to a park near a nei ghbor hood school , where Montei ro was net
by a go- bet ween named Terrence. Terrence handed Monteiro t he drugs and
t hen gave the noney to Patrick, who was i n hi s parked truck nearby. In
August 1996, police arrested several | VP nmenbers, including Patrick and
Arthur. Police seized cash, drugs, scales, anditens wwth the | VP or
Adi das | ogo fromt he homes of | VP nenbers. FromJason Art hur's hone,

police seized over 300 grans of crack cocai ne, several thousand
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dollars, ascale, andamrror withthelVPI|logo andthe name "Kilo J."
They al so seized a handgun from Patrick's truck.
L1l

A. RICO Enterprise: Instructions and Sufficiency

Bot h defendants claimthat the district court erred in
rejectingtheir proposedjury instruction which defineda crim nal
"enterprise" under 18 U. S. C. 8§ 1962(c) 2 as havi ng an "ascert ai nabl e
structure,"” and that the jury’ s verdi ct cannot stand on t he evi dence.
The district court didnot err, and t he evi dence supports the verdi ct.

The district court charged the jury that under RICOthe term
"enterprise":

i ncl udes any i ndi vi dual , part ner shi p,
cor poration, association or other | egal entity,
and any group of individuals associated in fact
al t hough not alegal entity. An enterprise nay
be a formal or an informal organization of
i ndividual s so long as they have associ at ed
together for a common purpose. . . . In the
present case, it is all egedthat each def endant,
and ot hers, were associatedin fact toforman

3 Section 1962(c) makes it unlawful :

for any person enpl oyed by or associated wi th any
enterprise engaged in, or the activities of which
af fect, interstate or foreign commerce, to
conduct or participate, directly or indirectly,
in the conduct of such enterprise’'s affairs
through a pattern of racketeering activity or
coll ection of unlawful debt.

Section 1962(d) prohibits conspiracy to violate section 1962(c).
- 6-



enterprise, calledanong ot her nanes, |ntervale,
the I nterval e Posse, and | VP. To find that an
associ ationin fact existed, you nust find that
the alleged enterprise had an ongoing
organi zation, formal or informal, andthat its
vari ous associ ates functioned as a conti nui ng
unit for a common purpose. This neans that
al t hough individuals my conme and go, the
enterprise must continue in an essentially
unchanged f ormduri ng substantially theentire
period alleged in the indictnent.

Note that the enterprise elenent is
different fromthe racketeering activity el enent.
Al t hough t he proof to establish these el enents
may over | ap, proof of one does not necessarily
establishthe other. Rather, the enterprise nust
be an entity separate and apart fromthe pattern
of racketeering activity in which it engages.
The def endant s requested that the district court further
define the term"enterprise” by instructing the jury that "[a]t a
m ni mum the enterprise nust exhi bit sone sort of structure for the
maki ng of deci sions, whether it be hierarchical or consensual.” The
court refused, and def endants nowappeal its "enterprise" instruction.
Def endant s based their request on a line of cases which t hey

say support the requi renent of an explicit "ascertai nabl e structure"

jury instruction under RICO See Chang v. Chen, 80 F. 3d 1293, 1297

(9th Gr. 1996); United States v. R ccobene, 709 F. 2d 214, 222 (3d Cir.

1983), overrul ed on ot her grounds by Griffinv. United States, 502 U. S.

46 (1991); United States v. Bl edsoe, 674 F. 2d 647, 664 (8th Cir. 1982).

Def endants refer to their proposed | anguage as theBl edsoe test. In

Bl edsoe, which invol ved securities fraud, the Eighth Crcuit required
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"proof of sonme structure separate fromthe racketeeringactivity and
di stinct fromthe organi zati on whichis anecessary incident tothe
racketeering" inorder toavoidto collapse of the "enterprise" el enent
wi th the separate "pattern of racketeering activity" el ement of a Rl CO
of fense. 674 F.2d at 664. Bl edsoe thus required that a RICO
enterpri se have an "ascertainabl e structure di stinct fromthat i nherent
i nthe conduct of a pattern of racketeeringactivity. . . . [which]
m ght be denonstrated by proof that a group engaged in a diverse
pattern of crinmes or that it has an organi zati onal pattern or systemof
authority beyond what was necessary to perpetrate the predicate
crimes." 1d. at 665 (internal quotation marks and citationomtted);

see al so Chang, 80 F. 3d at 1297 (adopting "ascertai nabl e structure”

requi rement to avert the danger of the "enterprise [being] no nore than
t he sumof the predi cate racketeering acts”). The prosecution rejoins
t hat Bl edsoe and its successors |ike Chang use the concept of
"ascertainabl e structure” sinply as an anal yti c device i n determ ni ng
whet her the evi dence was sufficient to support the verdict, and al so
argues, inabit of non-sequitur, that the phrase has no use as ajury

instruction. Cf. Ri ccobene, 709 F. 2d at 223 (evi dence sufficient to

satisfy "enterprise"” prong where, inter alia, it showed "an
organi zation with al eader and a group of supervi sors, each running hi s

own operations with '"his own people,' but coordinated with the



oper ati ons of other supervisorsto provide greater profits and fewer
conflicts").
Here, the district court took its instruction alnost directly

fromthe | anguage of the Supreme Court's decisioninUnited States v.

Turkette, 452 U.S. 576 (1981), and no nore was needed to defi ne the
term"enterprise” for thejury. This court was before asked to adopt
t he Bl edsoe test; it didnot needto resol vethe question because the
evi dence was sufficient even assum ng arguendo the Bl edsoe test

applied. See United States v. London, 66 F. 3d 1227, 1244 (1st Cir.

1995); see also United States v. Owen, 167 F.3d 739, 752 n.6 (1st Gr.
1999) (noting that First Circuit has not adopted Bl edsoe test;
concl udi ng t hat evi dence sufficiently established "enterprise" separate
from"pattern of racketeering activity"). W today explicitly reject
t he Bl edsoe test as an additional requirenment beyond the Turkette
i nstruction. I ndeed, we think the defendants' proposed
Bl edsoe instruction could be m sleading. The inportant concept

under | yi ng Bl edsoe was that the governnment nust prove both an

"enterprise” and a "pattern of racketeering activity." See Bl edsoe,
674 F. 2d at 663-65. That concept was specifically capturedinthe
instructiongivenbythedistrict court inthis case. Bl edsoe should
not betornfromits conceptual nmoorings. Sotoowereinstructions
gi ven here on the i nportant concepts that an enterpriseis proved, as

Turkette had sai d, by evidence of an "ongoi ng organi zati on" t hat was
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"formal or informal" and by evidence that "the vari ous associ at es
functionas acontinuingunit." Turkette, 452 U S. at 583; see al so
Ri ccobene, 709 F.2d at 221 (saying Turkette defined "illegal
enterprise” for RICOpurposes to avoid the danger that the statute
woul d be construed too broadly). While "enterprise” and "pattern of
racketeering activity" are separate el enents of a Rl COof fense, proof
of the these two el enents need not be separate or distinct but may i n
fact "coal esce.” Turkette, 452 U. S. at 583. The defendants' proposed
jury instruction here addressed not the ongoing nature of the
enterprise -- a problemaddressed in Turkette -- but rather its
structure. Here, ontheissue of structureandits ascertainability,
the slopeis slippery, andthe district court appropriately avoi ded t he
sl ope' s edge. Since Congress intendedtheterm”"enterprise" toinclude
both | egal and crim nal enterprises, seeid. at 580-81, and because t he
| atter may not observe the niceties of legitinmate organizati onal
structures, we refuse to inport an "ascertainable structure”
requirenment into jury instructions.

Def endant s al so argue that there was i nsuffici ent evi dence
of any enterprise. Not so. The gang was ongoing and identifiable: it
changed its nane fromAdidas tothe I VP, it had col ors and signs, it
had ol der nenbers who i nstructed younger ones, its nenbers referredto

the gang as fam ly, and it had "sessi ons” where i nportant deci sions
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wer e made, i ncl udi ng deci si ons about taki ng acti on agai nst rival drug
deal ers.

Def endants protest that the IVPis just a notley crew of
young crimnals and that it hardly constitutes the type of highly
sophi sti cated organi zed cri nme t hat spurred Congress to enact RI CO.
Evenif the VP were afledglingcrimnal organi zati on, we doubt t hat
Congress neant to gi ve a pass to such fl edgli ng organi zati ons. |n any
event, the I VP was no i nnocent group of teenagers, but rather was
sophi sticated and experienced inits own way in the rough, often
vi ol ent busi ness of drug dealing. That there was yet no evi dence t he
IVPhadinfiltrated | egitinate busi nesses as organi zed crine frequently

has done does not insulatethe IVPfromRI CO s reach. The | VP was wel |

wi t hi n Congress’ intended scope. See Turkette, 452 U. S. at 591 ("RI CO
isequally applicabletoacrimnal enterprisethat has nolegitimte
di mensi on or has yet to acquire one. Accepting that the primary
purpose of RICOis to cope with the infiltration of legitimte
busi nesses, applying the statute . . . so as to reach cri m nal
enterprises, woul d seek to deal withthe problemat its very source.").

B. Sufficiency of the Evidence of Conspiracy

Art hur argues that there was no evi dence of any nmeetings
anong the all eged conspirators resulting in Arthur’s agreenent to
performthe predi cate acts under RICO. Arthur says the fact that he

actually commtted two or nore acts of racketeering activityis not
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enough t o show he was a conspirator. For these purposes, we focus on
the predicate acts of nurder and drug dealing.

The government, citingUnited States v. Shifman, 124 F. 3d 31

(1st Gir. 1997), says that a RICOconspiracy may be shown by evi dence
t hat t he def endant agrees to commt two or nore predicate acts "or in
fact coomit[s]" such acts. 1d. at 35.4 W rely on an al ternate ground:
t he wel | -established | egal principlethat aconspiracy nay be based on
atacit agreenent shown fromaninplicit workingrelationship-- here
t he rel ati onshi p bet ween Art hur and ot her | VP nenbers -- to conmt the
Thomas nurder. The evi dence supports the jury’ s conclusionthat there
was at | east a tacit agreenment. There was evidence that the | VP
routinely elimnatedthe conpetition by nmurderingrival drug deal ers.
VWhen Art hur was gi ven areport by an | VP menber about Thomas sel i ng
drugs on I VP turf, Arthur repliedthat he wuld "handleit." Arthur
handl ed it by nurdering Thomas, with t he assi stance of two ot her | VP

menbers.

4 Shi f man says that the governnent nust prove: (1) the
exi stence of an enterprise affectinginterstate commerce, (2) that the
def endant knowi ngly j oi ned t he conspiracy to participate inthe conduct
of the affairs of the enterprise, (3) that the defendant parti ci pated
inthe conduct of the affairs of the enterprise, and (4) that the
def endant did so through a pattern of racketeering activity by agreeing
to commt, or infact conmtting, two or nore predicate offenses. 1d.
(enmphasi s added) .
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As to the drug deal i ng, there was evi dence that the | VP had
"sessions" where nenbers di scussed the gang's drug distribution
busi ness. That was enough to permt the inference of an agreenent.
Patrick rai ses the same argunent in a summary fashionin his
brief, and we reject it for the sane reasons.

C. Evi dentiary Ruli ngs

Questions of adnmi ssibility and rel evance of evi dence are

revi ewed for abuse of discretion. United States v. Reeder, 170 F. 3d

93, 107 (1st Cir.), cert. denied, 528 U S. 872 (1999).

1. Audio Tape Recordings

Patrick argues that it was error toadmt into evidence audi o
t ape recordi ngs made by governnent i nformant Monteiro of her drug
transactions with I VP menbers, including Patrick. Patrick saysthe
tapes di d not accurately refl ect what was sai d and t hat he shoul d have
been permtted toinspect the original recordings and to cross exam ne
as to the equi pnent used. The net result of the exclusion of this
evi dence, he says, violated the Confrontation Clause of the Si xth
Amendnment and Rul e 403, Fed. R Evid.

Patri ck, however, did cross exam ne Mont ei ro about t he tapes
and t he equi pnent used, and his objectionstothe tapes at trial were
nmore limted than those on appeal. At trial he objected on the grounds
t hat one tape had only a one-si ded conversati on and t hat anot her t ape

had a conversation in which Patrick did not take part.
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I nany event, we ignore the i ssue of wai ver because t here was
noerror inadmtting the tapes. Mnteiro authenticated the tapes
under Rule 901, Fed. R Evid., and the tapes were relevant,
corroborating Monteiro’ s testinony. Further, Patrick was gi ven funds
to pay for an anal ysis of at | east one tape, atape on which Patrick
guot ed Monteiro the price for an ounce of crack. The court rejected
t he concl usi on of Patrick's "expert" that sonet hi ng had been added to
the tapes, finding the expert unqualified and his conclusion
unsupported. Thetrial judge's determ nationthat the original tape
woul d be best preserved for trial use by not turningit over to Patrick
was very reasonable.?®

2. Excl usion of Handwritten Notes of I|Informant Tips

Art hur conplains that the district court excluded from
evi dence certain handwitten notes foundin policefiles, includingone
purportingtocontainastatenment froma Peter Eden. |In common, the
notes recorded ti ps the police had recei ved about who conm ttedthe
Thomas nurder. The defense theory was that the police had not
adequately i nvestigated the nurder, as evidenced by these notes.
Art hur argues that the notes therefore were not hearsay because t hey
were not offered for their truth but rather for the i nadequacy of the

police investigation of other possible suspects.

5 Finally, tothe extent Patrick conplains that a second noti on
for nore noney for anal ysis of the tapes was deni ed, the court did not
abuse its discretion in denying that notion.
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The preci se questionis whether thetrial court abusedits
di scretion in excluding police notes (and rel ated testinony) of
anonynous cal I s fromti psters about who comr tted t he Thomas nur der.
Thi s i nvol ves several doctrines, startingw threl evance. Infact,
Art hur has two t heori es, each of which he says created doubt asto his
own gui lt: (1) that the notes were evi dence t hat soneone el se coonmtted
the nurder;® and (2) that the notes were evidence that the police
i nvestigationwas unreliable.” Astothe first, evidence that tends to

prove t hat a person ot her than the defendant commttedthecrineis

relevant. See United States v. Crosby, 75 F. 3d 1343, 1347 (9th Cr
1996). It nust, however, be evidence that there is a connection
bet ween t he ot her perpetrator and the crine, and not nere specul ati on.

Cf. United States v. Camuti, 78 F.3d 738, 742 (1lst Cir. 1996)

6 That is the thrust of State v. Flores, 595 N. W2d 860
(Mnn. 1999), a case relied on by Arthur. Flores says a
def endant may seek to introduce evidence of prior bad acts by a
third person tending to show that third person conmmtted the
crime. 1d. at 868. Flores also held that such evidence nust
have a proper foundation, such as proof of facts that connect
the third person to the crine, "to avoid the consideration of
matters collateral tothe crine.” Id. (internal quotation marks
omtted).

7 These two theories overlap in places. When, for
exanple, Arthur asserts that the tipsters said "flatly" that
anot her person nmurdered Thonmas, he seens | ess to be defining the
notes as non-hearsay showi ng the inadequacy of the police
i nvestigation than claimng the notes shoul d have been adm tted
for their truth, i.e., that such third person, and not Arthur,
mur der ed Thonmas.
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(concl udi ng that i nferences that i nvestors were responsi bl e for all eged
real estate fraud were "sothinthat they can barely, if at all, neet
t he generous test of rel evance under Fed. R. Evid. 401"). When the
evidence i s that person X, a non-party, said outside the courtroomt hat
person Ycommtted the crime, that evidenceis offered for the truth of
the statenment and i s hearsay. The defendant can call person X as a
wi t ness and have hi mtestify.® That i s not, however, the nature of the
evi dence t hat concerns us. Wat Arthur sought to introduce were police
not es t hat person X (often not identifiedat all) toldthe police that
person Y (oftenidentifiedonly by asinglenane) had committedthe
Thomas nurder. In order to offer the police notes for the truth of
their contents: (a) the notes nust be adm ssi bl e t hensel ves under sone
exceptiontothe hearsay rul e or be sufficiently trustworthy as to fall
wi thintheresidual exception of Fed. R Evid. 807; (b) the hearsay
wi t hinthe notes nust be adm ssi bl e; and (c) the evidence nust not be

soprejudicial astoviolate Fed. R Evid. 403. See generally 40A Am

Jur. 2d Hom ci de 8 286 (1999) ("I n a prosecution for homcide, asin
prosecutions for other crinmes, the accused may i ntroduce any | egal
evi dence tendi ng to prove t hat anot her person may have comm tted t he

crime wi th which the defendant is charged, provi ded such evidenceis

8 W recogni ze that anonynous tipsters are hardly likely
to make thensel ves avail abl e to defense counsel.
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not ot herw se subject to objection.") (internal footnotes ontted)

(enmphasi s added) .

Art hur argues that police notes may be adm ssi bl e as busi ness
records under Fed. R Evid. 803(6), and we shal |l assune so for purposes
of argunment. But where those notes containinformation frominformants
who are not t hensel ves part of the busi ness of police, that information
i s not adm ssi bl e as an exceptionto the hearsay rule. The district
court properly rul edthat such hearsay within hearsay is not itself

adm ssi ble. See Fed. R Evid. 803 advi sory conm ttee's noteto para.

6 (citing Johnson v. Lutz, 253 N Y. 124 (1930), and Gencarella v. Fyfe,

171 F.2d 419 (1st Cr. 1948)); seealso United States v. Vigneau, 187

F.3d 70, 75-76 (1st Gr. 1999) (further discussingtheissue). Nor do
pol i ce notes contain findings of a public agency charged wi th naki ng
t hose findi ngs, whi ch woul d render t he not es adm ssi bl e under Fed. R

Evid. 803(8). E.qg., Beech Aircraft Corp. v. Rainey, 488 U.S. 153

(1988). Thus, theinformant tips are not adm ssible for their truth
under the standard exceptions to the hearsay rul e and are not ot herw se
sufficiently trustworthy to qualify for adm ssi on under the residual
exception provided in Rule 807.

Arthur triestoavoidthis problemby turningto his second
theory: that thetips are adm ssible not for their truth but to show
t he i nadequacy of the policeinvestigation. Herelies primarily on a

st at e case that does use such broad | anguage, Conmonweal th v. Reynol ds,
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708 N. E. 2d 658, 661 (Mass. 1999), but which nost |ikely stands for a
narrower proposition.® The phrase "inadequacy of the police
i nvestigation" covers avariety of different probl ens and cuts across
the full spectrumof relevant and irrel evant evidence. Certain
i nadequaci es -- for exanple, those that goto the chain of custody or
the preservation of evidence -- may undercut the reliability of

physi cal evi dence agai nst the accused. See, e.qg., Lowenfieldv.

Phel ps, 817 F. 2d 285, 291-92 (5th G r. 1987) (reasonable trial strategy
for counsel to argue that "sl oppy police work"” taintedthe chain of
custody for certain guns seized by police and "set the stage for an
argunent that others wereinplicatedinthe murders”). That is not the
probl em here. O her inadequacies muy |ead to the destruction of
excul patory evidence. That is al so not the probl emhere. The point is
t hat t he phrase "i nadequacy of the policeinvestigation” is too broad
and i tsel f says not hi ng about t he rel evance of the proffered evi dence.

Merely show ng that an i nvestigationis sloppy does not establish

relevance. See United States v. Veal, 23 F. 3d 985, 989 (6th Cir. 1994)
(no abuse of discretionwhere district court excluded as irrelevant
evi dence t hat the governnent's i nvestigati on of the case was "sl oppy").

Here, the defense theory is that soneone el se commtted the

mur der, that thisis shown by the fact that ot her nanmes were givento

° Reynolds is in any event a case not decided under the
federal rules of evidence.
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the police by thetipsters, andthat the police failedtotake stepsto
adequat el y el i m nat e ot her possi bl e suspects before settling on Arthur,
t hereby creating doubt asto Arthur's guilt. However, therewas little
to show that the notes of the tipsters' calls in fact furthered
Arthur's theory, or that there was an i nadequat e i nvesti gati on, ° and
so the note contents were of questionable materiality under Fed. R
Evid. 401. But even if the notes had sone probative val ue, the
district court didnot abuseits discretionin excludingthemunder
Fed. R Evid. 4083.

Such specul ati ve evi dence of the i nadequacy of the police
i nvestigation woul d have shifted the jury's focus fromthe accusati ons
agai nst Arthur to accusati ons agai nst the police, thus creating areal
danger of unfair prejudice and jury confusion that "substantially
out wei ghed"” the evidence's probative value. Fed. R Evid. 403;

see United States v. MVei gh, 153 F. 3d 1166, 1190-92 (10th G r. 1998),

cert. denied, 526 U.S. 1007 (1999). Arthur wongly relies onQosby,

supra, which was concerned with the exclusion of evidence that a
victim s husband was nore | i kel y her assail ant than was t he def endant .
See 75 F. 3d at 1346-48. The G osby court's determ nationthat it was

error to excl ude evi dence of sl oppy policewrkwastiedtoits nore

10 Det ecti ve Mahoney, the officer in charge of the Thomas
i nvestigation, testifiedonvoir direthat his usual practicewasto
foll owup oninformant tips, though he coul d not recall, six years and
"400 homi ci des" | ater, what acti on he took on each and every tip. This
does not suggest an inadequate investigation of the Thomas nurder.
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fundanent al assessnent that it was error to excl ude the strong direct
evi dence t hat soneone el se (the victim s husband) had conm tted t he
crime, which was the defendant's theory of the case. Seeid. at 1348
(" The excl uded evi dence [ of sl oppy police investigation] would have
| ent support to the defendant's theory that someone el se beat [the
victim and underm ned t he prosecutor's claimthat a nore t horough
i nvestigati on woul d have turned up not hi ng of val ue. Rather than bei ng
[imtedto poking holes inthe prosecution's case, defendant's counsel
coul d have pl ausi bl y argued t hat a nore t horough i nvesti gati on woul d
have produced evidence incrimnating [the victims husband]."). O osby
t hus does not stand for the propositionthat evidence of sl oppy police
investigations is per se adm ssible.

Art hur al so argues that a note based on the statenment from
Pet er Eden, a drug deal er, shoul d have been admi tted under t he hearsay
exception for decl arations agai nst penal interest. See Fed. R Evid.
804(b)(3). The note of Peter Eden's statenent around the tine of his
arrest says that his (Eden's) boss ordered t he nurder of Thomas, whi ch
Art hur argues i ncul pat es Eden hinsel f in both a drug conspiracy and t he

murder. At trial, Edeninvoked his Fi fth Anendnent pri vil ege agai nst

11 The note attributes the statement to a Paul Eden, not
Peter Eden, but is apparently a record of Peter Eden's arrest.
Arthur's contention is sheer speculation that this shows that
the "Paul"” referred to in the note was Peter Eden's boss, and
therefore that this Paul, and not Arthur, nurdered Thonmas. The
record al so shows there was an | VP nenber naned Paul .
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self-incrimnation and refused to testify. Arthur then sought
adm ssi on of the note under Fed. R. Evid. 804(b)(3). Arthur argued
t hat t he Eden st at enent was excul patory as to Art hur because it tended
toinplicate Eden's boss (whom he says, was certainly not Arthur), and
that the i nformati on was corroborated by the fact that the policefiles
were "fairly bursting with notes and nenoranda” detailing tips

i denti fyi ng somreone naned "Paul , "Paul 0" or "Pabl 0" as Thomas' s ki ller.

The district court refused to admt the note because it
doubt ed t hat t he not e excul pated Arthur, thought Arthur m ght hinsel f
be the "boss" referred to, and found no corroborating circunstanti al
evidence indicating the trustworthiness of the statenent.

Ther e was no abuse of discretioninexcludingthe note. Rule
804(b) (3) provides that a statenent "tendi ngto expose the declarant to
crimnal liability and offered to excul pate the accused is not
adm ssi bl e unl ess corroborating circunstances clearly indicatethe
trustworthiness of the statenent.” 1d. (enphasis added). It was upto
Arthur, as the proponent, toclearly indicate the adm ssibility of the
statenent, and he did not establishthat it was either trustworthy or
excul patory. The district court correctly viewed the statenent in

context. WIlianmson v. United States, 512 U. S. 594, 603 (1994). The

aut hor of the Eden note was never identified; the arrestingofficer

deniedit was his note, said he did not knowwho wote the note, and
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did not recall speaking with Eden about a homi cide. The note
apparently msidentifies Peter Eden as Paul Eden and refers to an
unnanmed boss. Thereis no firmevidence as t o whet her t he uni verse of
pl ausi bl e bosses includes or excludes Arthur.'? That there were
anonynmous tips fromothers identifyingthe nurderer as a Lati no man
named Paul , Paul o, or Pabl o suggests that Jason Art hur was not the
murderer, but it i s not an abuse of discretionto conclude that those

tips do not particularly corroborate the trustworthiness of this note.

Arthur argues, alternatively, that the various tip notes are
adm ssi bl e because hi s Si xt h Amendnent right to present excul patory
evi dence here trunps t he rul es agai nst hearsay evi dence. Arthur cites,

inter alia, Chanbers v. M ssissippi, 410 U. S. 284 (1973), which

decl ared unconsti tuti onal the nechani stic excl usi on under M ssi ssi ppi
lawof athird person's nultiple confessionstothecrinefor whichthe

defendant was tried. Seeid. at 299-301; see al so Pettijohn v. Hall,

599 F. 2d 476, 480-81 (1st Cir. 1979) (viol ation of defendant's Si xth
Amendrent rights to excl ude testinony of eyew tness who had i dentified
anot her personastheguilty party). Here, thetipinformation | acked

the indicia of reliability of the testinony in Chanbers, and, in

12 Arthur says that Peter Eden operated out of 161
Intervale Street, an area not wthin IVP territory. The
district court thought the evidence was ot herw se.
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contrast to Chanbers, was out si de t he basic rational e of the exception
for declarations against penal interest. There was no error.

3. Excl usi on of Portions of Search Warrant Affidavit

The district court excluded two portions of an affidavit in
support of the search warrant for Fleurette Farrell's bel ongi ngs.
Art hur concedes that the statenents inthe affidavit are hearsay but
says t hey are nonet hel ess trustwort hy and shoul d have been adm tted
because t he st at enents about the ti m ng of certain events woul d have
been useful toinpeach the government’s principal w tnesses agai nst
him First, Arthur clainms that the statenent inthe affidavit that
police were still executing a searchwarrant at 161 I nterval e Street
when investigators arrived on the scene of the Thomas hom cide
contradicts the testimony of McKni ght and I vy, the key gover nment
wi t nesses, that the police had | eft the buil di ng before the shooting.
Second, he argues that other statenents inthe affidavit contradict
Farrell's testinony concerningthetine she arrived at 161 I nterval e
Street and whet her she actually entered the building.

The district court acted within its discretion.®® Both
statenments containmultiplelevels of hearsay, and Art hur points to no

specific rul e supporting adm ssion of the testinony. Nor does the

13 Arthur alsoclains that thedistrict court erredin allow ng
t he governnent tocite Farrell's testinony in closing argunent, where,
based onthe affidavit, it had reason to know her testi nony cont ai ned
fal se and m sl eading statenents. There was no error.
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resi dual exception providedin Fed. R Evid. 807 hel p Art hur since he
did not raise the argunent. The exception was, in any event,
unavai | abl e si nce Art hur coul d have cal | ed as a wi t ness any of fi cer who
actual ly conducted the search of 161 Interval e Street, rather than
sinply relying on the hearsay statenents. See Fed. R Evid. 807
(requiring proof that "the statenment i s nore probati ve on the point for
whichit is offeredthan any ot her evi dence whi ch t he proponent can
procure through reasonable efforts").

4. Altering a Chalk on Rebuttal Summti on

Arthur argues the district court erred in allow ng the
prosecutor to "alter" a chronol ogy used as a chal k (or jury aid) on
rebuttal summati on to support the governnment's positionastothetine
of Thonmas's death. Al though prosecutionw tness Farrell testifiedthat
t he shooti ng occurred around 10: 15 p. m, the defense theory was that it
occurred earlier, between 8:30 and 9:00 p.m On summation, the
prosecutor used atinelineto assist thejury inunderstandingthe
sequence of events surroundi ng t he Thomas nmurder. The chal k, whi ch was
never enteredinto evidence, initiallylistedthe follow ngtines:
under cover purchase (8:45p.m); searchwarrant (9:00p.m); andtine
of homcide (10: 17 p.m). Onrebuttal summation, the prosecutor added
to the chal k that Thomas was pronounced dead at 10:46 p.m, a fact

al ready i n evidence. Thiswas entirely proper. Cf. United States v.

Morse, 491 F. 2d 149, 153 n.6 (1st Gr. 1978) ("use [ of chal ks] nust be
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fully supportedinall respects by corroborating adm ssi bl e evi dence").
Not only was t here no prejudice, but the prosecutor actually reinforced
Arthur's positionthat 10:46 p. m represented not the tinme Thomas di ed
but rather the tinme he was pronounced dead.

D. Brady Claim

Patrick argues vaguely that the prosecution w thheld

excul patory informationin violationof Brady v. Maryl and, 373 U. S. 83

(1963). Under Brady, the governnent nust provide the defense with
evidence inits possession "where the evidenceis naterial either to
guilt or to punishnment.” 1d. at 87. Evidence relating to the
i mpeachnent of prosecution w tnesses i s deemed t o be excul patory within

t he meaning of theBrady rule. See Gglio v. United States, 405 U. S.

150, 154-55 (1972). For evidence to be "material" under Brady, there
nmust be "a reasonabl e probability that, had t he evi dence been di scl osed
to the defense, the result of the proceeding would have been

different."” United States v. Bagley, 473 U.S. 667, 682 (1985); see

United States v. Perkins, 926 F. 2d 1271, 1275 (1st Gr. 1991). "Were

. the defense is confronted not wi th conpl et e suppression, but with
del ayed di scl osure, reversal wll be granted only i f defendants were
deni ed t he opportunity to use the di scl osed material effectively."”

United States v. Drougas, 748 F.2d 8, 23 (1st Cir. 1984).

Patrick's brief fails to describe fully the nature of the

probl emor why he was prejudi ced by earning the information at tri al
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and not earlier. The governnent's brief hel pfully expl ai ns the i ssue.
Two police officers who were conducting surveillance at the tinme,
gover nnent i nformant Jenni fer Monteiro, and | VP nenber Al len lvy all
testified about the same July 24, 1996 sale of drugs. They had
di fferent recol | ecti ons about whether it was Patrick or anot her | VP
menber who was in the area on a bicycle around the time of the
t ransacti on. However, there i s no evidence t he gover nnent knew of t he
di screpancy beforetrial, and def ense counsel cross exam ned on t he
di fferent versions. Duringtrial the nanes of the two police officers
were given to defense counsel. Both officers were called and
testified.* There was neither a Brady violation nor prejudice.

E. Post-Trial Mtion for Investigative Funds

Arthur clainms the district court abusedits discretionin
denying his nmotion for additional funds under 18 U.S.C. § 3006Ato
conduct a post-trial investigation. Arthur's counsel toldthetrial
court he needed the funds to find addi ti onal w t nesses who woul d cast
doubt on Farrell's testinony. Al though he knewt he nane of one w t ness
who was at 161 Interval e Street on the ni ght of the Thomas nurder,
counsel conceded he was "specul ating on precisely what [these

wi t nesses] woul d say." The district court found no evi dence to support

t he concl usi on t hat excul patory evi dence was wi t hhel d and deni ed t he

14 Nei t her officer was able toidentify the mal e who "bur ned"
their surveillance operation by looking into their vehicle.
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noti on on t hat basis al one. 1 A denial of a notion for funds under

section 3006Ais revi ewed for abuse of discretion. See United States

v. De Jesus, 211 F. 3d 153, 155-56 (1st Cir. 2000). W have carefully
reviewed the record, and find that the district court did not abuseits
di scretion in denying the notion.

F. Sent enci ng

Def endant s al so chal | enge t hei r sent ences on vari ous grounds.

Patrick asserts that the district court wongly sentenced him
based onits findingthat he was i nvol ved with nore than 1.5 kil ograns
of crack cocai ne because the court deni ed his notionunder 18 U.S.C. §
3006A for an i ndependent exam nati on of sonme of the crack cocaineto
determne its weight. Patrick also challenges his four-Ievel
enhancenent for hisrole as a"l eader or supervisor"” under U S.S. G 8§
3Bl.1 and the district court's refusal to depart downward based on hi s
famly ties and responsibilities.

Art hur argues that the district court erredininposinga
t hree-| evel enhancenent for his rol e as a "nmanager or supervi sor" under
US S. G 8§83Bl.1and atwo-|evel enhancenent for enploying juvenilesin
t he drug operations under U S. S.G § 3Bl1.4.

Patri ck and Art hur al so each nake cl ai s based on Appr endi

v. New Jersey, 120 S. Ct. 2348 (2000).

15 The court denied Arthur's newtrial notion on the sane
basi s.
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W di scuss these argunents inturn and af fi rmt he sent ences.

1. Denial of Mdtion for Funds to Conduct | ndependent Wi ghi ng

I n connectionw th his sentence, Patrick appeal s the district
court's denial of his motion for funds to conduct an i ndependent
wei ghi ng and exam nati on of the anount of crack cocaine attributedto

him W reviewhis claimfor abuse of di scretion, see De Jesus, 211

F.3d at 155, and find none. Patrick correctly points out that due
process consi derations ani mate noti ons for investigative funds under

section 3006A. Still, "concern for fairness does not nean t hat al |

appl i cations shoul d be granted regardl ess of nerit."” United States v.

Mat eos- Sanchez, 864 F. 2d 232, 240 (1st Cir. 1998). Here, Patrick was

abl e to extensi vel y cross exam ne t he gover nnent chem st, who testified
as to the wei ght of the crack cocai ne fromthe vari ous transacti ons,
and Patrick presented the court with no reason why the chem st's
determ nati ons m ght be questi onable. Moreover, theissue Patrick
argues woul d not affect his sentence since his conspiracy conviction
renders hi mresponsi bl e for all reasonabl y f oreseeabl e anount s of drugs
distributed in furtherance of the conspiracy. See U S. S. G 8§

1B1.3(a)(1)(B) (Relevant Conduct); United States v. Col | azo- Aponte, 216

F. 3d 163, 200 (1st G r. 2000) ("Inthe context of a drug conspiracy, a
def endant i s al so account abl e for the conduct of others if that conduct
is (1) reasonably foreseeableto the defendant and (2) conmttedin

furtherance of ajointly undertakencrimnal activity."). The district
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court found this anmount to be well over 1.5 kil ograns, and thereis no
real claimthat this finding was w ong.

2. Sentencing Enhancenents

Revi ew of challenges to the evidentiary support of a
sent enci ng gui del i nes enhancenent is for clear error. See, e.4.,

United States v. Coviello, 225 F. 3d 54, 64-65 (1st Gr. 2000). Patrick

chal | enges t he four-1evel enhancenent for his rol e as an "organi zer or
| eader” of an extensive crimnal activity under U.S.S. G § 3Bl.1(a).
The district court found that Patrick occupied"the prinmary role" in
t he | VP and was consi dered "t he undi sput ed | eader” by ol der and younger
nmenbers ali ke. The record clearly supports this finding. Patrick had
ul ti mat e deci si onnmaki ng authority inthe VP (Arthur, for one, referred
to Patrick as "chief" and "top dog"). He determ ned who coul d sell on
IVPterritory, deci ded when to take acti on agai nst rival drug deal ers,
recruited juvenil e acconplices, and suppliedthe IVPwith alarge
quantity of drugs. See U S.S.G 8§ 3B1.1 coment (n. 4) (listing
factors distinguishing "aleadership and organi zati onal rol e fromone
of mere managenent or supervision").

Arthur objectstothe three-|evel enhancenent for hisrole
as a "manager or supervisor” under U.S.S.G 8 3Bl.1(b). The district
court found that while Arthur was |lower in the | VP hierarchy than
Patrick, he supervised and managed drug transactions since he

determ ned the quantity invol ved in each particul ar transacti on.
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Art hur al so objectstothe two-1evel enhancenent under section 3B1.4
for "usingamnor toconmt acrinme.”" Thedistrict court found that
numer ous m nors were used i nthe RI COand drug conspi raci es and t hat
Arthur hinmself used mnors tosell drugs. Neither findingwas clearly
erroneous.

The three-1 evel enhancenment for Arthur's managerial or
supervisory role was supported by evidence that he owned and
distributed | arge quantities of crack (over 300 grans were foundin his
house), gave orders to younger |IVP nenbers, and used viol ence to

elimnaterivals |like Thomas. See United States v. Alicea, 205 F. 3d

480, 485 (1st Cir.) ("[T]he inference that the [defendant] was [t he
gang' s] | eader flows rationally fromthe evi dence t hat he owned t he
drugs, that he gave orders freely, and that he was prepared to use

extreme neasures i f anything went awy."), cert. denied, 121 S. . 256

(2000). Wth respect to the two-|evel enhancenent for enpl oyi ng
juveniles, Arthur relies on evidence that juvenil es worked for Patrick
or anot her |1 VP nenber, and that no witness testified that Arthur
hi nsel f enpl oyed j uvenil es. However, because Arthur was convi ct ed of
conspiracy, his sentence could be enhanced based on his co-
conspirators' reasonably foreseeabl e use of juveniles to further the
| VP's activities. See U.S.S.G 8§ 1Bl1. 3(a) ("adjustnents in Chapter
Three" nust be determ ned in a conspiracy based on "all reasonably

foreseeabl e acts and om ssions of others infurtherance of thejointly
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undertaken crimnal activity"); seealsoUnited States v. Li, 206 F. 3d

78, 86-87 (1st Cir.), cert. denied, 121 S. C. 379 (2000).

3. Downward Departure

Adistrict court's discretionary refusal to depart downward
i s unrevi ewabl e unl ess the court believedit |lacked authority to do

So. See, e.qg., United States v. Snyder, 235 F. 3d 42, 51 (1st Cir.

2000); United States v. Lauzon, 938 F. 2d 326, 330 (1st Cir. 1991).

Here, the district court, exercising its discretion, found it
i nappropriate to depart because Patrick had not identifiedany factors

that took his case outside the "heartland." See Koon v. United States,

518 U. S. 81, 95 (1996). Findingnoindicationthat the district court
believed it | acked authority to depart downward, we affirm

4. Apprendi_ Cl ainms

Nei t her defendant rai sed any Apprendi argunent before the
district court, and so we revi ewtheir Apprendi argunments here for

plainerror. See United States v. Robinson, 241 F. 3d 115, 119 (1st

Cir. 2001); United States v. Mojica-Baez, 229 F. 3d 292, 306-07 (1st
Gr. 2000). InApprendi, the Suprene Court held that "[o]ther thanthe
fact of aprior conviction, any fact that i ncreases the penalty for a
crime beyond t he prescri bed statutory maxi mumnust be submttedto a
jury, and proved beyond a reasonabl e doubt."” 120 S. Ct. at 2362-63.
We reject Patrick's Apprendi argunent because Patrick was previously

convi cted of adrug fel ony, and because the record establ i shes that no
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jury woul d have failed to find beyond a reasonabl e doubt that his
(various) drug crines hereinvolved over 5.0 grans of cocai ne base,
thus triggering a maxi mumsentence of lifeinprisonment. See 21 U S. C

§ 841(b)(1)(B)(iii); 18 U. S.C. §1963. Patrick relies onUnited States

v. Fields, 242 F.3d 393 (D.C. G r. 2001), which found pl ai n error under
Apprendi where there was arguably insufficient evidence of drug
guantity to neet the proof beyond a reasonabl e doubt standard. |d. at
397. There was no such insufficiency here.

Arthur cites Apprendi as bearing upon his attack on his

sent enci ng gui del i ne enhancenents. W reject that chall enge.

See, e.0., Robinson, 241 F.3d at 121-22. As to Arthur's drug
crines, the record establishes that no jury could have failed to
find beyond a reasonabl e doubt that all of those crines invol ved
nore than five grans of crack cocaine. The drug crinmes, coupled
wWth Arthur's two prior felony drug convictions, subjected him
to a maxi num sentence of life inprisonment. See 21 U.S.C. 8§
841(b) (1) (B)(iii). In addition, the jury found beyond a
reasonabl e doubt that Arthur commtted nurder, which carries a
mandat ory sentence of life inprisonnent under Massachusetts | aw,
see Mass. CGen. Laws ch. 265, 8 2, as one of his predicate acts

of racketeering. Thus, Arthur's nmaxi num sentence for
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racket eeri ng and racketeering conspiracy was life inprisonnent.

See 18 U.S.C. § 1963.

| V.
Def endants' convi cti ons and sentences are affirned.

So order ed.
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